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Re:  Ex Parte
CG Docket No. 02-278 and CC Docket No. 92-90
Rules and Regulations Implementing the Telephone Consumer Protection

Act of 1991

Dear Ms. Dortch:

On March 27,2003, Alexander Netchvolodoff, Senior Vice President of Public Policy for
Cox Enterprises, Inc. (“Cox™), David Mills and To-Quyen Truong, counsel for Cox, met with
Bureau Chief Dane Snowden, Deputy Bureau Chief Margaret Egler, and Acting Division Chief
Richard Smith of the Consumer and Governmental Affairs Bureau. At this meeting, we
discussed the arguments set forth in Cox’s Comments in the above-referenced proceeding,
focusing on issues of potential common carmer liability. A copy of certain litigation pleadings
provided at the meeting is attached hereto.

The participants also discussed a state court action that alleges common carrier liability
under the Telephone Consumer Protection Act (“TCPA”). As requested by the staff, attached
hereto is a copy of the state court's order and minutes, which stay the case until July 8, 2003, and
require an updated case management (status) report on the FCC proceeding and pending federal

case.

As discussed in Cox’s Comments and at the meeting, common carriers whose customers
might engage in fax advertising cannot and must not be subject to TCPA liability unless (a) they
step out of their traditional role of providing telecommunications services and engage in control
over the content or destination of prohibited facsimile advertisements (e.g., by developing fax
lists or preparing ad content), or (b) they are given official notice (from the Commission oOr a
court) that their facilities are being used illegally under the TCPA, have reason to believe such
conduct will continue, and fail to take appropriate action. Otherwise, application of a lower
standard would force common carriers into the role of “electronic censors” with enormous, and
obvious, negative implications for consumers and telephone competition. For example, a
common carrier receiving a complaint about any individual or small business (not just about a
fax broadcaster) sending an unsolicited fax ad could be obligated to investigate, make factual and
legal determinations, and, perhaps, terminate service for the individual or business merely to o+ /




avoid exposure to TCPA liability. This is not the design of the TCPA and would undermine the
fundamental and critical role of common carriers in the United States.

Pursuant to Section |1.1206(b) of the Commission’s rules, an original and one copy of this
letter and enclosure are being submitted to the Secretary’s office for the above-captioned docket,
and a copy is being provided to the meeting attendees. Pursuant to the Commission’s Notice of
Proposed Rulemaking in this proceeding, four copies also are being provided to Kelli Farmer.
Should there be any questions regarding this filing, please contact the undersigned.

Respectfully submitted,

N Nt

David E. Mills

cc: Dane Snowden
Margaret Egler
Richard Smith
Kelli Farmer (4 copies)
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UNITED STATES DISTRICT COURT
NORTHERS DISTRICT OF CALIFORNIA

REDEFINING PROGRESS. a California g YCaose Mp.
Non-Profit Corporation; on behal{ of itself C 6
and all others similarly situated. and on

behalt of the general public.

4057

- CLASS ACTION COMPLAINT

Plaimnutf.
v DEMAND FORJURY TRIAL
FAN COMUINC KEVIN KATZ CON ’
BLSINESS SERVICES. L.L.C.: .
AMERICAN BENEFIT MORTGAGE, v
INC . and all others similarlv situated: and }
DOES | through 10.000, N

Defendants

Plainii(f, REDEFINING PROGRESS ¢hereatter "Plamut!™). on behall ot iselt and

all others similarly situated. and on behalfof the general public. alleges on information und behet.

excepi as 1o those actions concerning Plainutt. as follows’

INTRODUCTION

I Under the Telephone Consunier Protection Act ot 1991 (herealter
CTCPATL AT LS C 8 227 and its implementing regutations. 47 CFROS 6412000k ). 15
ankas (ul tor any persen “w use any telephone facsimile machine, computer, or other device to

send an unsobieried advernisement to a telephone facsimile machine™ 47 LS008 227 hiCy




Defendants, FAX.COM, INC., KEVIN KATZ, COX BUSINESS SERVICES, L.L.C.,
AMERICAN BENEFIT MORTGAGE, INC., and DOES I through 10,000 (hereafter collectively
referred 1o as “Defendants™), have willfully and knowingly violated the TCPA by “fax
broadcasting”™ millions of unsolicited advertisements nationwide. The term “*fax broadcasting™
means the practice of faxing text or images en musse to several recipients at once, where each fax
number dialed is drawn from a list or database of fax numbers. Defendant Cox Business
Services, L.L.C., has further continued to cause or permit Defendants’ practice of unfawful fax
broadcasting 1n violation of the Communications Act of 1934 (hereafter "Communications Act™).
17 U.S.C. §§ 206 and 207. Plinti(f has received numerous unsolicited fax advertisements (rom
Defendants. Pursuant 1o the TCPA. Communications Act. and California’s Unfair Competition
Law, Business & Professions Code §§ 17200 et seq.. Plainuiff brings this class action to seek
relief from Defendants” unlawul and untiair business practices and acts,

JURISDICTION AND VENLE

2 This Court has originul jurisdiction pursuant 10 the Communications Act.
17 1.85.C §3 200 and 207, and supplemental jurisdiction over Plamtifl”s remaining claims uider
3L SO oS30

3. This Court has personal junisdiction over Fax cont. Ine. because 1t has 1ts
principal place of business in Aliso Viejo. Califormia. does exiensive busimess in Califomua. has
sufficient minimum contacts with California. and otherwise intentionaily avails itself ot the
markets 1 California through the promotion. marketing, sale. and distribution of services in
California 1o render the exercise of jurisdiction by the California courts permissible under
traditional notions of fair play and substantial jusuce.

4. This Court has persona! jurisdiction over Kevin Katz because he 1s a
Cairlornia resident and the President of Fax.conm.

5. This Court lus personal junisdiction over Cox Business Services. L.L.C

because it does extensive business in Calitorniz, has sufticiene nunirnun contacts with Califormn.

and otherwise intenuonally avails itsell of the markets i Califarnia through the promocon,

markenng, sale, and distribution of products and services in California to rendoer the excrerse o
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jurisdiction by the California courts permissible under traditional notions of fair piay and
substantial justice. .
6. This Court has personal jurisdiction over American Benclit Mortgage, Inc.

because it is a California corporation which has its principal place of business in Aliso Viejo,

California, and otherwise intentionally avails itsell of the markets in California through the .
promotion, marketing, safe, and distribution of products and services in California to render the
exercise of jurisdiction by the California courts permissible under traditional notions of fair play

California, does extensive business in California, has sufficient minimum contacts with s
}
[
|
and substantial justice. l

7. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b} and (¢).
Defendants sent unsolicited fax advertisements 1o numerous persons residing in Alameda County.
including Plaintiff. Many of the acts giving rise to the violations complained ol herein occurred
and had therr primary etfect in this county.

S Intradisteict Assienment. Pursuant to Civit LR, 3-2(¢) and 3-3thy the

assienment of this case o the San Francisco Division or Oukland Division 1s proper because a
substaatial part of the cvents or omissions wiich vive rise 1o Plaintfts claims occwred in
Alameda County,
PARTIES

9. Plaintiff Redetining Progress is a non-profit organization located in
Oukland. Califomia. Plaintilt Redefining Progress received unsolicited lax advertisements from
Defendants on numerous occasions

10, Defendant Fax.cont. Inc. (heretnatier "Fax.com™) s a corporation
organized and existing under the laws of the State of Delaware with its principal place of business
in Aliso Viejo. California. Fax.com operates its business through its website at waww.tax.com arud
is the larges! fax broadeaster in the United States. boasting the world's largest database of tax
numbers.

I Detendant Kevin Ratz is. and at all imes relevant was, a ciizen of

Califormia restding in southem Californmia. Kevin Koz 1s the co-founder. co-owner. and Prestdent

TR .
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of Fax com.

12, Defendant Cox Business Services. L.L.C.(hereinafter"Cox Business
Services') is a limited hability company oruanized and existing under rhe laws of the State of
Delaware with its principal place of business in Atlanta, Georgia. On its website,
www.coxbusiness.com. Cox Business Services describes itself as **the commercial broadband
division of Cox Communications," Inc., a publicly traded company with annual revenues totaling
nearly S5 billion.

13. Defendant American Benefit Mortgage, Inc. is a corporation organized and
existing under the laws of the State of Califormia with its principal place of business in Aliso
Viejo, California. American Benefit Mortyage, Inc. operates i1s business through its websites
wwiv.absloans.com and www.americanbenefit.net and provides loans and refinancing serviees.

14 Does 1 through 10.000 are persons or enuties that employed or used
Fax.com's fax broadeasting service and tun number database to fax unsolicited advertisements via
relephone tacsimite machine, computer. or other device o a telephone tacsimile machime tocated
in the Unied States. Plamuft sues Does | throuch 10,000, as the actual names or capacities of
the mdividuals or entitics of Does 1 ihrough 10.000 are presentiy unknown to plainufls counse!
At this time. On information and belier. cach ol the unnamed Doe defendants s legally
responsible for same or all of the acts or onussions atleged in this Complamt or acted as an ayent.
servant. emplovee and. or joint venturer ol one or more of the named defendants. Plamuit wall
amend this Complaint when the identity of any of the Doe detendunts 1s ascertamed.

FACTUAL ALLEGATIONS

13 Fax.com 1s a privately held company tounded m 1998 by Kevin Katz and
Eric Wilson. Fax com was incorporated for the principal purpose of engaging in the business of
sending ansolicied advertisements 1o eicphone facstmile machines. which ts tHewsal under iederal
law Kevin katz s the President of Fax.com,

16 Avall times relevant heremn, Kevin Katz has divected, controtled. nmunaced.
and determumed the actions, day-to-dav business. and dircction of Fax.com. kevin Katz so

domunates and conrols the atfans of Faxocom that 1t s las alter evo. and Fax com’'s actons athd
TR I o 4 _
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course of conduct may bc fairly attributed to him.

i7. Fax.com’s mission has been *'to revolutionize the lux broadcasting industry
by building the world's largest yeographic fax number database.”* To this end. “Fax.com
purchases fax numbers and other data from hundreds of sources all over the world". and has
developed its own exclusive fax number database by using computers and automated dialing
equipment to constantly search for and collect **undiscovered" fax numbers.

IS. Fax.com has also partnered with ThinkTank Holdings LLC and Cox
Busiess Services to help expund its fax broadcasting business. Cox Business Services provides
Fax_com with a ““fiber optic-based broadband network™ that “delivers a range of advanced
communications services, including high-speed Intemiet access. local and long distance telephone.
and advanced voice and data transpor solutions for companies of all sizes ™

19. Todayv. Fax com 1s the owner of the “world’s largest database ot tax
numbers”: a database that “exceed(s] 30 nullion fax numbers™ from across the United Staies
cataloged by location. Using Fax.com’s database, customers of Fax.com may breadeast ther
adverusement by “"Radius. Zip Code. Metro Area. Arca Code. County. State or the ennre LS.
Fas.cont’s fux numbers are advertised to be the most complete set ol current and new 1uy
numbers.

20. Since 2001, Fax com has broadeasted over three nullion faxes per day 1o
unsuspecting recipients.

21 In addition to providing their fax broadeasting services to “local dentists.
chiropractors, restaurants . .. and many more™. Fax.com works "with some ot the bregest
companies in the US. 7 including “Merritl Lynch, Flagstar Bank. Mail Boxes Bt Carl's Ir.
Super S Motel. Buy com and the Broadeasting Markeung Group™,

22 Fax.com offers therr fax broadcasting service as a means tor chients 1o
achieve thewr directmarketing goals. Using Fax.com’s extensive fax number database and fax
broadeasting services, clients can deliver a marketing piece “to anvone, anvivhere, amiime” o
reach “hundreds. thousands. or even millions™ ol potennia} consumers.

AR} Fax.comactively assists its fax browdeasting chients “to develop and plan

YT =
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complete fax campaign. integrating [theclient’s) faxes with [their] other marketing tactics.
including direct mailers, the Web advertising and broadcast e-mail.” Fax.com assists in creating a
regular schedule of lax broadcasting, targeting select groups of potential customers with custom
designed fax ads. Fax.com also provides each client with an account manager to assist the client

through its online network.

24.  Fax.com also actively helps its far broadcasting clients to design ads for
their business.

" Wehave a professional design team on staff. 1f you would like, we can send you
a questionnaire about your company. consuh with you and design outstanding
custom far broadcast ads fr you."

“All you need 1o do is send us your ad or have our design department create a
custom ad. choose your data. and watch new customers start conuny (0 vou.

“Qur design department will work with vou 1o design your fax ad. choose type
fonts., create wraphics. and develop the ideal fax that will achieve the greatest
response.”’

25. With Fax com’s Ty broadeasting service. immediate reporting on tax
broadeasting campaiun successes and costs are provided. Busy or non-answenng fax numbers
are awtomatically rediafed.

26 A removal number is also printed on the botiom ot each taxed
advernsement 10 allow the recipient o remove their tax number from Fax com’s database.
Fax.com uses stch removul nunibers as: (SUOT 443-7620 (now disconnected). {304) 443-1 028,
(SO0 357-5410. (300) 663-8758. (800) 766-0816. {500 785-6698, (800) 822-9033. (S00) 903~

7235 and (SU0) V92-55324
20 Fav.com's fax broadeasting service 15 marketed s a faster. cheaper. and
more cifective alternative 1o direct mail: a cost-effective means lor smaller businesses w compete
with major corporations for potential consumers: and as being perfect {or home businesses. direct
sellers. companies who mass markel prodicts o consumers. advertising agencies and marketng
firms. As advernsed on Fax.com’s websiie:
“lax broadeasting is by tur the least expensive form of brand and awareness

development. Each fax costs less than a bulk mael stamp. and NO fax ever voes
unread.”

139270 O
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""Homeoffice businesses are the wave ofthe future, and I-'ax.com is offering faxing
services with an case and low cost you won't find from any other company. Use it
regularly to build your business and increase your income!**

"'Fax broadcasting is so effective and so inexpensive, it allows anyone to market
like the big boys.™

28. Since 1999, the Federal Communications Commission (hereafter “FCC™) |
has determined that unsolicited fax advertisements were a significant problem for consumers, and |
the FCC has issued numerous citations to fax broadeasters, such as Fax.com and their clients. II

29. To date, Fax.com has received the greatest number of citations {rom the |
FCC for its repeated violations of the TCPA. 47 U.S.C. § 227, ;

30. On December 26, 2000. the FCC issued four separate citations to Fax.com
tor fax broadeasting unsolicited advertisements on behalf of Platinum Travel and 'or Teleconcepls
Technologies, Inc. (File Na. EB-00-TC-148): www . TelProducts.com a.k.a. Millennium
i TelPreducts-Dom). Millennium Marketng & Sales ak.a. Millenmum Contact (File No. EB-00-
TC-149): Website University com-Internship Program. Customer Focus Technologies and or N
lnvesunent (File Noo EB-D0-TC-1303: and Colorjet. inc. (File No. EB-00-TC-17)

il On Mav 11, 2001, the FCC issued a citatton against Fax.com for [y
broadeusting unsoircited advertisements on behalt of US Travel Services. Inc.. ak.a. Discavery
Marketing. [nc.. a.k.o. Omeva Marketing of Orlando. Inc.. a.k.a. Consumer Magtce (File No. EB-
01-TC-027).

32 On May 31, 2001 the FCC ssued a citation against Fax.com tor fax
hroadeasting unsolicited advertisements on behalt of Advanced Cellulyr Commumicanons. ine
{File No. EB-01-TC-028).

33, Mosi recent!y. on August 7. 2002, the FCC proposed a 53.579.000 hine
asainst Fax.com for (ax broudeasting unsohicited advernsements. This fine would be the fargest
ever proposed by the FCC Tor violations of the TCPA. The proposed fine was hased on
Fax.com s apparent violation of the TCPA and the FCC's rules on 48Y separite occasions

“luis clear from Fax.com’s own promotional materials and 11s responses 10 our
ciations that Fax.com’'s primary business activity ssell constitutes a massne on-

voing violation ol section 227(bH T HCY of the Act and section 04120000 3) ot the
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Commission's rules, and that Fax.com is well aware of this fact. Fax.com’s
primary commercial offering is a fax broadcasting.service that ctearly does not
comply with federal restrictions goverming facsimile advertisements.”

(File No EB-02-TC-120).

34. Under a Consent Decree with the State of Washington. Fax.com through
Kevin Katz, agreed lo stop fax broadcasting advertisements into the State of Washington unless
the recipient expressly authorized the receipt of the fax transmission, or had a bona fide
preexisting contractual or business relationship with the initiator of the fax

35. At all times. Cos Business Services had a high degree of involvement or

actual notice o fFax.com’s fax broadcasting and marketing tactics. In a "*Press Room™ "'Case

Study"*, Cox Business Services announced that “*Fax.com Partners With Cos Business Services

for a Reliable. Cost-Effective Telephone Solution™ The case study states:

“With one of the lTargest fax databases in the world. Intemet fax marketing
company Fax.com has built is business around the technology that supports it.
Since reliable relephonc commumications are vital to the success or fatlure o fhis
company. Fjix.com President Kevin Katz can’t afford to take the issue of reliabiliny
0o huhily ™

“We're using Cox Commiunications” network and infrastructure for the core
component of our business  marketing to companies through tax broadeast
documents.” said Katr. “Since we make our money through fax broadcasting. we
need J reliable telephone service provider itke Cox. Without tefephone senvice.
were essentiallv shut down ™

36 Cox Business Services provides Fux.com with “u pairof Tl hnes . for us |

m-house telephone system that includes 40 private lines for employees. Cox [Business Senvices]
conmpletes Fax.com’s suite of broadband services by also providing Internet access. data ransier
and video services. *Very few companies can match Cox's ability to offer all ol the broadband
services. commented Katz.” Cox Business Services owns and muaintains the network.

37 Cox Busiess Services™ telephone product 1s delivered to Faxcom
“throush one of the highest-capacity. most reliable broadband delivery networks in the sworid.”
Cox Busimess Services” “self-healiny. ning-in-ring SONET technology provides an uninierrupted
zonnection through a 99.99 percent rehable hvbrid fiber coaxial (HFC) cable network that

surpasses Betleore standards ™ Cos Business Services also provides to Fax.cant “the end-to-end

nanazement ol s network infrastructure. everything from the office building 10 1s Master

KRR .S
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Telecommunications Center in Aliso Viejo.”
38. Cox Business Services provides all of Fax.com’s business needs. **With
Cox., I can easily get everything | need to run my business from one carrier,” smd Katz. ‘They've

LEL e

cven been able to customize services to suit my business needs. For as much as Katz says the
Fax.com phone system relies entirely on Cox, he’s also come to depend on the personalized
customer service. ‘It’s beneficial for my business because they’re local and I think they're a lutle
casier to deal with than some of the other phone compantes,” he said. ‘They give us better
support and are more apt to understand what a small business is looking for. Plus, they
understand the small business mentahty a little better.™

29 Despite Cox Business Services™ high degree ol involvement in and actual
notice of Fax.com’s fux illegal fax broadcasting, Cox Business Services has failed 1o take steps to
prevent such transmissions.

40 Since approximately August 2000, Plainuff Redefining Progress has
receny ad approximately five unsolicited fax advertisements from businesses using Fax.com’s fas
broadeasting service. including taxes lrom Detendants Commercial Mortgage Corporation und
American Bene 1t Morteage. [nc .

41 Fach unsolicited fax sent by Fax.com to Plaintitf Redetfining Progress
advertised the commercial availability or quality of property. goods, or services including
financial lending services. cellular phone semvice and vacauon packages.

42 At no tme has Plaintiff expressly imvited or permitted Defendants o fay
adveruserients to his telephone facsimile machine. No pre-existing business or conriuctual
relationsiip with Detendants existed at the time Plainuif received Defendants’ unsobicited 1ax
adverusements.

43 Delendant American Beneflt Morgage, Inc. used Fax.comi’s [ax
broadeastuny service to fax over [0.000 unsolicited advertisements 1o persons natonwide.

34 Buch unsolicrted fax advertised the commercial availability or quality of
property. voods, or services betng otfered by Defendant American Benetit Mortgage. Ine

45 Priorto the tax broadeasting o cach advertisement. Defendant American




Benefit Mortgage, Inc. failed to obtain the express permission or invitation of Plaintiff Redefining
Progress to fax advertisements (o its telephone facsimile machine.

40. By this action, Plaintiff seeks statutory and treble damages, and a
permanent injunction enjoining Defendants from continuing their unlawful practice of fax-
broadcasting unsolicited advertisements.

47, This Complaint states causes of action for {a) violations of the Telephone
Consumer Protection Act, 47 U.S.C. § 227, for Defendants’ practice of fax broadcasting

unsolicited faxes; {b) violations of the Communications Act, 47 U.S.C. §§ 206 and 207. [or

Defendant Cox Business Services” causing or permitting Defendants’ practice of unlawful fax
broadcasting of unsolicited faxes: and (¢) violations of California Business and Prolessions Code |

§3 17200 ¢t seq.. for Defendants” uniaw tul and unfair business acts and pracuces.

PLAINTIFF CLASS ACTION ALLEGATIONS

48 Plaintiff brings this cluss action on bebalt of himself and all other persons
stmilarly siuated. pursuant to Federal Rules of Civil Procedure 23(a). (bit2y and bis ).

49, The class which Plointinl seeks to represent is defined as

Al persons or entities within the United States. excluding the State of Washington.
who recerved through therr telephone facsinile machine, a:ia unsolicried
advertisement. ransmitted by Fax.com on or atter August 220 1998 (the "Plamurt
Class™).

S0. Excluded trom the Plamtifil Class are Defendants. therr employees. any
judve or justice assigned 1o hear any aspect ol tus litization, any spousc or relative ol such judge
or justice within the third degree of relationship. or the spouse ot any such person,

3. Numerosity (Fed. R Cive P25t ). The Plainuift Cliss is compoased of
millions of persons. businesses. and other entities. and joinder of them all inone action would be
impractical  The disposition of their clwims through this elass action will benelit both the parties
and this Court. The identities of individual members of the Plaintift Class are ascertuinabic
through Defendants” fax transnutial records and fax numiber database.

52 Typicality (Fed. ROCive PU23(a) 30k PlaintitTs claims are tvpical of the

ECARITN S0 -
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claims of the entire Plaintiff Class, in that Plaintiffand absent Plaintiff Class members each
recetved one or more unsolicited advertisements from defendant Fax.com through their telephone
facsimile machines.

53. Common Questions of Fact and Law (Fed. R. Civ. P. 23(a)(Z) and (b}(3)):

The questions of fact and law commen to the Plaintiff Class predominate over questions which

may affect individual members, and include the following:

(a) Whether Defendants used a telephone facsimile machine, computer or other device
to send an unsolicited advertisement to a telephone facsimile machine;

(b) Whether Defendants’ use of a telephone facsimile machine, computer or other
device 1o send an unsolicited advertisement to a telephone facsimile machine
violated the Telephone Consumer Protection Act, 47 U.S.C. § 227(by 1 1 O):

() Whether Defendants Fax.com. Kevin Katz, and Cox Business Services’ fax
broadcasting of unsoficited fax adverusements was willful or knowing:

() Whether Platnutt and the Plainutf Class are entitled to statutory and or treble
damages as provided by 47 US.C ¢ 227(h)(5) for Detendants” acts and conduct.

(el Whether Defendants engaged munlawtul acts within the meaning ot the
Communications Act. 47 U.5.C. § 2006:

(N Whether Defendant Cox Business Services caused or permutted Delendants’

unlaw ful practice of fax broadcasting of unsolicited advertisements:

(o) Whether Defendant Cox Business Services™ acts or conduct violated the
Communications Act, 47 U.S.C. 3§ 200:

Y Whether Plaintiff and the Planuff Class are entitled to damages as provided by 47
U'.S C. § 207 for Detendant Cox Business Services™ acts and conduct:

() Whether Defendants envaved in unlawiul or untair business practices wid acts
within the meanime of California Busimess & Professions Code 33 17200 ot sey..
and

() Whether PLuntift and the members ol the Plamtift Class wre eautled 10 a

permanent injunciion enjoeiing Detendants from contimuing 1o envage m unlaw(ul
REANT -1 -
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or unfuir business practices and acts.

54, Adequacy of Rapresentation (Fed. R. Civ. P. 23(a)(4)): Plamntitfis an

adequate representative of the Plaintiff Class because his interests do not conflict with the
interests of the Plaintiff Class members Plaintiff seeks to represent. Plantff will fairly,
adequately, and vigorously represent and protect the interests of the Plaintiff Class and has no
interests antagonistic 1o the Plaintiff Class. PlaintfT has retained counsel who are competent and
experienced in the prosecution of class action litigation.

55. Superiority (Fed. R. Civ. P. 23(b)(3)): A class action is superior to other |
available means for the fair and efficient adjudication of the claims of the Plainuff Class. While %

the aguregate damages awarded to the Plaintiff Class are likely to be billions of dollars. the actual
damages suffered by individual members of the Class is relatively small. As aresult. the expense |
and burden of individual litigation makes it economically mfeasible and procedurally
impracticable for cach member of the Plainuff Class to individualthy seek redress for the wronygs
done 1o them. The hikelihood of individual Cluss members prosecuting separate clains is remoie
Individualized tzation would also present the poteniial for varving, mconsistent or contradiciory
judements, and swould rmcrease the delay and expense to all parties and the court svstem resulting
fram multiple trials of the same factual 1ssues. Plamtlf knows of no difticuliyio be encounterad
i the management of this action that would preclude s maintenance as a class action

560. Injunclive Reliet (Fed. R, Civ. P. 23(b}2)): Deflendants have acted vn
wrounds generaliv applicable o the class, thereby making appropriate tinal ijunctive rehict with
respect to the class as a whole,

DEFENDANT CLASS ALLEGATIONS

57. Plaintitf brings this class action against Delendant Amertcan Benefit
Morteage. Inc. and the Delendant Class delived in the following paragraph. pursuant o ihe
Federal Rudes of Civid Procedure 23 (0)12). and (D)3,
38 The class Plamu ! secks 1o proceed against s defined as:
All persons or ennities that employed or used Fax.com’s fux broadeastiny service
and fax number database W Las unsolicited advenisements via telephone faesmule
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machre. compurer. or other device w aiclephone facstimile machime located mthe
Uinited States, exeept for the State of Washigton. on or after August 220 1998 (the
“Detendant Class™.

39 Excluded tram the Detendant Class are any judge or justice assigned 1o
hear any aspect of this hugation. any spouse orrelutive of such judge or justice wiithin the third
dearee of relutionship. or the spouse of any such person.

OU. Numerasity (Fed. RoCive Po23(ap 1)) The Defendam Class is composed
of thousands of businesses and joinder of them all in one action would be impractical. The
disposition of the cluims avainst Defendunt Class members will benefit both the parties and this
Court. The denuities of individual members of the Defendant Class are ascertaimnable through
Defendants” fax ransmittal and busiess records.

01, Tapicalitv (Fed. R Civ P 23(a)(3)): Defendant American Benefnn
\orteaee, Inc. will fikely assert defenses that are tvpical of all members of the Defendant Class.
and the Defendant Class” common course of conduct caused inury 1o Plantiff und the Plamulf
Class  Each Defendant Class member is alleved o have used Fax.com’s fux broadcasting service
and 1clephone facsimile machines. compuiers or other devices to Tax unsolicited advertisements 1o
Plainufland members of the Plamn{f Class.

62, Common Questions of Fact and Law (Fed. R. Civ. P. 23(a)(2) and (b} 3)):

The questions of fact and law common to the Defendant Class predominate over questions which
may affect individual members, and include the following:

(a) Whether Defendant Class members used or employed Fax.com’s {ax broadcasting
services;

(b) Whether Defendant Class members used a telephone facsimile machine, computer
or other device to send an unsolicited advertisement to 2 telephone facsimile
machme;

(c) Whether Defendant Class members’ use of a telephone facsimile machine,
computer or other device 10 send an unsolicited advertisement 10 a telephone

facsimtlc machine violated the Telephone Consumer Protection Act, 47 U.S.C. §

13927001 - 13-
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227;

(d) Whether members of the Defendant Class obtained the cxpress permission or
invitation from Plaintiff and members of tlic Plaintiff Class to fax advertisements
to their telephone facsimile machine;

(e) Whether Defendant Class members are liable to Plaintiff and members of the

Plaintiff Class for statutory damages as provided by 47 U.S.C. § 227(b)(3):

(N Whether Defendant Class members engaged in unlawful or unfair business
practices and acts within the meaning of California Business & Professions Code

§¢§ 17200 et seq.; and

(¢} Whether Plaintiff and members of the Plaintiff Class are entitled to @ permanent
injunction enjoining Defendants and members of the Defendant Class from
conunuing 10 engage m unlaw tul or uniair business practices and acts.

O3, Adequuacv of Representation (Fed. R Civ. P 23(a) 1) Defendam
American Benelit Morteage. Ine s an adequate representatn e of Defendant Class because i3
mierests do not contlict with the interests ot the Detendant Class. Defendant American Benetl
Mortgage. Inc will Furiv, adequateiv. and vigorously represent and protect the mnierests ot the
Detendant Class.

04 Supcrioriy (Fed R Cive P23 (b 3N: A class action ts superior to other
available means for the fair and efficrent adrudication of the claims against Detendant American
Bene !t Mortvave. Inc. and members of the Detendant Class. Individuahized liugation would
present the potential for varving, inconsistent or contradictory juduments. and would increase the
delav and expense to all parties and (o the court system resulting from multiple trials ol the same
factual issues. Plaintiff knows of no difficuliy 1o be encountered in the management of this acnon
that would preclude its maintenance as a bilateral class action. Injunctive reliet with respect 1o
Detendant American Benelit Morteage. Ine. and members ot the Defendant Class would be
aper.

03, Ipunctive Reliet (Fed ROCivo P23y 2)): The Delendant Class has acted

i zrounds cenerally applicable to the Planu(t Class. therebs making appropriate tinal muncin e
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relief with respect Lo the Defendant Class.

FIRST CAUSE OF ACTION

For Violation of47 U.S.C. § 227
(On Behalf of Plaintiff and the Plaintiff Class)

66, Plaintiff hereby incorporates by reference the allegations contained in all
preceding paragraphs of this Complaint,

67. Plaintiff asserts this claim on behalf of himself and the Plaintiff Class
against Defendants and the Defendant Class.

68. The faxes sent to Plaintiff and the Plaintiff Class by Defendants and the
Defendant Class constitute "unsolicited advertisements™ as defined by the Telephone Consumer
Protection Act. 47 U.S.C.§ 227(a)}3): "any matenal advertising the commercial availability or
qualitv of anyv property, goods. or sen ices which is transmitted to any person without that
person’s prior express insitation or penmission.”

69. PlamufT and the Plaintiff Class did not provide Defendants or the
Defendant Class with anv prior express imvitation or permiission to send the fax advertisements.

7. Through their conduct. Delendants and the Defendant Class violated the
Telephone Censumer Protection Act. which prohibits the sending of unsolicited tax
adv ertisements,
71, Delendants Fax.com. Kevin Katz, and Cox Business Services were aware
ol the provisions of the TCPA. and their violations of the TCPA were both willful and knowing

7"1

Accordingly. Detendants and the Detendant Class are hable 1o Plamtlland
the Plainufl Class in the statutory damage amount ol $300 per unsolicited fax advertsenment sent.
and Defendants Fax.com. Kevin Katz. und Cox Business Services are liable 10 Plamult and the
Platntitt Class for treble damages of S1300 per unsolicited fax advertisement sent. Detendant
Fax com boasts of sending approximately' 3 million such unsolicited faxes per dav. Accordingly,
betore trebling. such damages equal approximately S13 billion per dav. $43 billion per month.
and S347 bithon per vear.

73 Detendants and the Defendant Class caused Plainutt and the Plamnurt Cluss

to sustin damages. maddinion o statwory damages. equal o the cost of thermal tacsimile paper,
o 215 -




or paper and inkjet cartridge use or laser printer toner. Plaintiff presently estimates the cost of

thesc supplies at $0.10 for each onc page, unsolicited fax advertisement received. Defendant

Fax.com boasts of sending approxiniately 3 million such unsolicited faxes per day. Accordingly,

such damages equal approximately 9300.000 per day, S9 million per month, and $109 miltion per

year

74. The TCPA was enacted to protect the right of privacy of Plaintiffand the

Plaintiff Class. The conduct alleged herein constitutes a highly offensive intrusion into the homes

and businesses of Plaintiff and the Plaintiff Class. and violates the right of privacy of Plainti!f and

the Plainuff Class. The damages sought herein arise from these violations. and constilute
“Advertising Injury™ within the meaning of standard-form Commercial General Liability or
Comprehiensis @ General Liability insurance policies maintained by most businesses, including

meinbers of the Defendant Class

SECOND CAUSE OF ACTION

Against Cox Business Services For Violation of 47 C.S.C.§§ 206 and 207
tOn Behalf of Plaintiff and the Plaintiff Class)

75 Platniilf hereby mcorparates by reference the allegations contwned m i
preceding paragraphs of this Complamt,

76. Plainuff asserts this claim on behaif of himselt and the Plamuft Class
auaing Defendant Cox Business Services.

77 Through their conduct. Defendants and the Detendant Class violated the

Telephone Consumer Protection Act 47 U S.C 8§ 227 which prohibits the sending ol unsolicted

fax advernsements.

7S, Detendant Cox Business Senvices caused or permitted the violation of the

TCPA by Defendants and the Delendant Class, by providing and serviciye the relephone
conumumicabions svstem used by Fax com to fax broadeast Defendanis™ unsoliciied
adverisements. At all umes, Cox Business Services possessed ahivh degree of imvoivement i

and had actus] notee of Fax.com’s tlleval fay broadeasting.

74, Cox Business Services s fable o Plamutt and the Ploautt Class “tor ihe

S 1o
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full amount of damages sustained in consequence of any such violation of the provisions of this
chapter. ...” 47 U.S.C. § 207. Pursuant to the Communications Act, 47 U.S.C. § 206 and 207,
Defendant Cox Business Services is liable to Plaintiff and the Plaintiff Class in the statutory
damage amount provided for violations of the TCPA, 47 U.S.C. § 227: $500 per unsolicited [(ax
advertisement sent.

THIRD CAUSE OF ACTION

For Violation of California Business & Professions Code §§ 17200, et seq.
(On Behalf of Plaintiff, the Plaintiff Class and the General Public)

80. Plainti ff hereby incorporates by reference the allegations contained in all
preceding paragraphs of this Complaint.

S1. Plaintff asserts this claim on behalf of himselt and the Plainiff Class. and
on behalf of the general public. against Defendants and the Defendant Class.

82 Delendants” and the Defendant Class™ fux broadeasting of unsoheited
ady ertisements without the prior express invitation or permission of Plainntf and the Plamuft
Class constitutes an unlaw fu! business practice or act in violation of the Telephone Constumer
Protection Act, 47 ULS.CL§ 227,

S3. Detendunts” and the Defendant Class” fax broadeasting of unsolicited
advertisements without e prior ¢xpress invitalion or permission ot Plaintiff and the Plamutf
Class constitutes an unfair business practice or act. There is no substantial business juspacaton
for these unlaw ful activities, which constitute an unwarranted annoyance and intrusion 14 the
homes und businesses of Plaintiff and the Plainutt Class. and which cost PlainuiT and the Plamut?
Class money in the form of waste of paper, facsimile paper. faser printer toner. and mkret prioer
cartridues. and by tying up telephone facsimile machines which Plaintif and the Plunuir Class
purchased and use tor business or personal purposes.

S+ Pursuant to Calitomia Business and Professions Code § 17203, Plamuntt
and the Plainnft Class seck a permanent injunction comgpelimg Detendants and the Detendunt
Class to cease their unlowtul and untair busimess practices and acts

FOURTH CAUSE OF ACTION

Aaainst Fax.com. Kevin Katz, and Cox Business Services For Unjust Enrichment
(On Behalt of PI;\intifqund the Plaintiff Class)

KA
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85. Plainufl hereby incorporates by refercnce the allegations contained in all

preceding paragraphs of this Complaint.

86. Plaintiff asserts this claim on behalf of himself and the Plaintiff Class,
against Defendants Fax.com, Kevin Katz, and Cox Business Services.

87. As a result of their unlawful acts in violation of the TCPA, Defendants
Fax.com and Kevin Katz have been unjustly enriched. in the form of revenues and profits retained
by Fax.com, and compensation, profits, dividends, and other monies paid by Fax.com or its
customers 1o Kevin Katz,

S8. As a result of its unfaw ful acts in violation of the TCPA. Defendant Cox
Business Services has been unjustly enriched. i the form of revenues received from defendant
Fax.com. and profits deriving trom those revenues.

89, Accordineiv, Plainuffand the Plaintift Class seck the imposition of a
constructin e vust on the aforementioned sums. to be used 1o benelit Plaintitt and the Plamut?
Class by funding ant-spam cducanonal. technotogical. and or lingation eltors

FITTH CAUSE OF ACTION
vgainst Fax.com and Kevin Katz For Violation of
Uniform Fraudulent Transfer Act. Civil Code § 3439, et seq.
(On Behalf of Plaintiff and the Plaintiff Class)

943, Plamtiff hereby incorporates by reference the allegations contamed 1w all
precediny paragraphs of this Complaint

91. Plaintiff asserts this claim on behalf ol himself and the Plainutt Class.
acainst Defendants Fax.com and Kevin Kaiz.

92 Fax.com was mcorporated by Kevin Katz tor the principal purpose of
enzagme in the business of sending unsolicited advertisements to telephone facsimile machines.
i violation of Jederal law

G As a resuit of their unlavw ful activities, Fax.cont and Kevin Karz ave been
subiect to numerous individual lawswits and class action lawsurs seeking statutory dumages
mder the TCPA - Plaintitf and the Plamuit Class. toucther with the named plamtilts and absent

lass members i these other actions. constitute “ereditors™ within the meanmy of Calitormia Cival




Code scction 3439.01(c).

94. Kevin Katz is awarc that a staggering judgment could be rendered against
Fax.com and Kevin Katz in many of these actions. which would bankrupt both Fax.com and
Kevin Katz. Accordingly, on information and belief, Kevin Katz has taken steps to transfer both
his own personal assets and assets of Fax.com to offshore accounts, with the actual intent to
hinder or delay the satisfaction of any such judgment, in violation of California Civil Code
seciion 3439.04(a).

95. On information and belief, Kevin Kaiz has directed customers of Fax.com
to make pavment for Fax.com’s services into Kevin Katz’s personal offshore accounts. in
violation of Califormia Civil Code section 3439.04a).

96. Pursuant 1o California Civil Code section 3439.07. Plainuif seeks: (an
order requiring the retum ol the transtorred assets o financtal insututions tocated widue the
United States. and the identification of such instituitons and accounts: () an mjunciion agaimst
the Turther iransfer of asscts by Fax.com or Kevin Katz outside the United States: and o)
appointment ol a receiver w take charge of the altuirs of Fax.com,

PRAYER FOR RELIEF

WHEREFORE. Plamntt pravs for:

L. An order certitving the Plaintift Class. appoinnng Plamnntt as the
representative of the Plul_nlil"fClass. and appointing the taw {imm representing Plainditf as counsel
tor the Plamut? Class:

2 An order certitving the Detfendant Class. appoiung American Benelit
Mortgage. ine as the representative of the Detendant Class:
3

An award to Plainutt and the Plamt 1 Class of statwtory damages o the

amount of $300 for cach violation of the Telephone Consumer Protection Act. 47 LS Coy 220
by Delendants and the Defendant Class pursuant 1o 47 U.S.C. 88 207 and 227:
4 An award w Phanutl and the Pluanud? Class of statatary treble danuiges of

SO0 Tor cach unsolicited tax wdvertisement willtullv ar knowinaly sent o Plamniiii and the

b) T e By YT - : - : y
Plomttt Class by Delendants Fax.com. Kevin Katz, and Cox Business Services.
PRI T )
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| 5. A permanent injunction enjoining Defendants and the Defendant Class
2 || from engaging in the unlawful and upfair acts and practices described above;
3 0. An order imposing a constructive trust upon all monies and assets

4 | Defendants Fax.com and Kevin Katr have acquired from the Defendani Class as a result of their
5 [ unlawful and unfair acts and practices;

6 7. An order imposing a constructive trust upon all monies and assets

7 | Defendant Cox Business Services has acquired from Defendant Fax.com as a result of their

S | unlawful and unfair acts and practices,

9 8. An order requiring the return of fraudulently transferred assets o financial

10 4l mstututions lecated within the United States. and the identification of such institutions and

R accounts;

12 9 An injunction azaimst the further transfer of assets by Fax com or Kevin

13 Kats outside the United States:

14 L) An order appomting a recens of to take charge of the affrs of Fax com:
1> I For payment of costs of suit herem incurred.
16 12 For pasvment ol reasonable attomess” fees: and
[
7 s For such other and Turther reliel as the Court niay deem proper.
i
!
[
1 Dated. August 22,2002 Respecifully submitted.
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JURY DEMAND

Plaintiff hereby demands a trial by jury on all claims so triable

Dated: August 22, 2002

Respectfully submitted.

Barry R. Himmelstein (State Bar No. 157736)

Christopher K. Leung (State Bar No. 210325)

LIEFF. CABRASER, HEIMANN &
BERNSTEIN. LLP

Enibarcadero Center West

275 Batterv Street. 30th Floor

Sun Francisco. Calitornia Y411 [-3999

Telephone: (+13) 956-1000

Attomevs lor Plamull




